MICALYN S. HARRIS

September 11, 2000

April M. Major, Esq.

Bureau of Consumer Protection
Divison of Marketing Practices
Federal Trade Commission
Washington, D.C. 20580

Re: High-Tech Warranty Project -- Comment

Dear Ms. Mgor:

1.

Thank you for your invitation to comment and for the opportunity to contribute to the
public forum to examine warranty protection for software and other computer
information products and services that are marketed to consumers, being held under
the auspices of the Federal Trade Commission (“FTC” or the “Commission”).

| am Vice President, Secretary and General Counsel of Winpro, Inc., asmall,
privatey-held software consulting, design and devel opment company, which provides
both mass-market and custom software applications, and system design and
implementation (programming) services. | was aso an American Bar Association
Alternate Advisor, Business Law Section, to the Uniform Computer Information
Transaction Act (“UCITA™) Drafting Committee, National Council of Commissioners
on Uniform State laws, and actively contributed as an Alternate Advisor and an Offical
Observer at the Drafting Committee' s open sessions. By way of responding to the
specific queistions from the Commission relating to UCITA, enclosed pleasefind a
copy of an article | wrote entitled, “UCITA: Heping David Fact Goliath”, published
in July, 2000." This Comment has been reviewed for technical accuracy by the
President of Winpro, Inc.? The views expressed are solely my own.

In its Notice, the Commission indicates that it is consdering whether Magnuson-
M oss-type warranties against defects in consumer products should be extended to
computer software and other computer information and services acquired by
consumers.

The Magnuson-Maoss Warranty Act (“ Act” ) was designed to deal with tangible
products. The Act does not define “defect” but the defects consumers are most likely
to encounter in tangible products are variations from the norm, e.g. manufacturing

! Micalyn S. Harris, “UCITA: Heping David Face Goliath”, The John Marshall Journal of Computer
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defects such as a faulty switch or arising from damages during shipping, such asa
cracked faceplate.

. When software is digtributed, variations from the norm are rare, and when they occur,
it isusually because of a defect in the tangible medium (diskette or CD-ROM) on
which the software is distributed. All software providers of which we are aware
warrant that the tangible medium on which the software is distributed is free from
defects and offer to replace any defective media. In other words, consumers have,
under current law, the type of warranty the Act was designed to provide with regard
to the “product” aspects of the software or information.

. Thevalue of software and other computer information, however, does not residein
the value of the tangible medium and the “defects’ of which consumers complain are
not variations from the norm. Magnuson-M oss contempl ates that “ defective”
products are not “merchantable’. All software, however, isimperfect, that is,
defective. Moreover, excluding defects in the tangible media on which they are
distributed, whatever defects exist in a given software application or package, exist
uniformly in all copies of that application or package. Because al softwareis
defective and all copies are uniformly so, extending Magnuson-M oss-type warranties
to software will give every consumer the right to sue every provider of software
anytime that consumer wishesto do so. That result islikely to increase litigation,
increase costs of software creation and commercialization, decrease competition in the
industry, decrease the number of applications and information packages available to
consumers, and increase the cost to the consumer of those which are available.

. Attempting to hold an entire industry to a currently impossible standard by giving
consumersthe “protection” of the right to sue every software provider on the ground
that its software is “defective’ islikdy to have serious adverse effects on the industry,
on consumers, and on the national economy.

. This Comment provides background information responsive to the Commission’s
guestions and discusses some of reasons why an attempt to impose Magnuson-M oss-
type warranties on software has a high risk of unintended adverse consequences and
why, therefore, such an attempt appearsill-advised as a matter of public policy. The
comment isdivided into ten sections. (i) an overview; (ii) abrief history of the
industry, (iii) background information on the legal status of software, (iv) a description
of thelegal and practical challenges which gave riseto licensing as the solution for the
commercialization of software; (v) the current legal status of “shrinkwrap” licenses for
mass-market software; (vi) a discussion of the effect of post-sale disclosure of
licensing terms and the merits of the solution offered by the Uniform Computer
Information Act (“UCITA”); (vii) aword about software and its complexity; (viii) a
brief discussion of the Magnuson-Moss Act and why it isinappropriate to apply its
underlying assumption that “ merchantable’” products are not “defective’ to software;
(ix) summary and conclusions; (x) a cross-reference sheet (enclosed after the last page



of this Comment ) indicating brief answers to the Commission’s 16 questions, and
where, in this Comment, further elaboration is provided.

Overview

0.

10.

11.

The mass-market computer software and computer information industry isin its
infancy, and every aspect of the software and information it providesis changing more
rapidly than in any industry we have previoudy experienced. Its growth has been
astounding. Thelegal structure supporting that growth has been contracts, in the form
of licenses. Thelicensng model offers the flexibility that is essential to meeting the
needs of both providers and users. Therisks of attempting to impose a different legal
structure on the industry, e.g. by treating computer software and information as
“products’ which are “sold” rather than licensed, are potentially devastating. The
potential rewards must be sufficient to make taking those risks appropriate. To date,
we are not aware of any study indicating that substantial benefits are likely to be
realized by attempting to substitute a new legal structure for that currently used
throughout the industry.

Because the industry is relatively new - mass-market computer software and
information has been a significant factor in the U. S. economy for less than 20 years,
our experience with mass-market computer software and information is extremely
limited. All of uswould like to have perfect software, but so far, perfect mass-market
software does not exist. Demanding, by imposition of mandatory warranties that
cannot be disclaimed, that perfect, or even “better” software be produced, islikely to
increase costs and reduce the range of applications available. The increased costs and
burdens will fall most heavily on small companies. The result will be reduced
competition, to the detriment of small companies, users of computer software and
information, and society as awhole.

It is generally conceded by the public at large, by the academic community, and by the
software industry itself, that thereis virtually no mass-market software that is perfect.
Under current law, each software provider determines what the software “should” do
by advertisng, and failure of the software to perform as advertised has the usual
market and potential legal consequences. loss of reputation in the market, and
consequent loss of sales revenues. Users who are damaged have the right to sue under
federal and state anti-trust and false advertising laws. Imposing, by legidation or
government fiat, minimum “standards’ for computer software and information in the
form of “warranties’ which cannot be disclaimed, and which include imposition of
consequential damages if the software is found to be “defective” will (because no
software is perfect--i.e., all software is “defective’) create a Situation in which all
software venders are in breach of such non-disclaimable warranties. Thus, all software
vendorswill be fair game for breach of warranty suits. Such a situation will: (i)
discourage software production because of the increased risk of litigation, (ii) increase
costs, (iit) decrease the ahility of smaller companies to compete and (iv) decrease the



choice of available computer software applications and information. In short, it will
decrease competition in the industry and thereby harm consumers.

Background - A Brief History of the Industry

12. In less than two decades, the mass-market, prepackaged computer software and
information industry has burgeoned from tiny to in excess of $100 billion.® Of all
those involved in the process of creating, marketing, and utilizing computer software,
it isthe small devel opers who are perhaps most eager to assure that whatever
legidation is recommended or whatever regulation isimposed isfair and even-handed,
because small developers are both providers and users, both licensors and licensees.
They must rely on the rights granted in licenses for software they use aswell asrely on
the licenses they grant to protect their ability to commercialize their software
applications. If additional burdens are to be imposed on devel opers, distributors and
publishers, it isthe small developers who are most likely to suffer from the weight of
those burdens. There are thousands of these small developers. Many areindividuals
or small companies with fewer than a dozen people, who routingly deal with large
companies. Together, these individuals and small companies provide the backbone of
the computer information industry.*

Background: Software Isa Literary Work

13. By federal statute, softwareisa*literary work.” Assuch, copyright inheresin software
from the moment of its reduction to a tangible medium (which includes an eectronic
medium).® It has been argued that copies of software can (and should) be bought and
sold just as copies of books (which are also literary works) are bought and sold.

Books, of course, are not sold without restriction. Their “use” (copying or reprinting)
isrestricted to “fair use’.® What constitutes “fair use” of booksis not always obvious.

3 According to the United States Department of Commerce, the world packaged software market was
$109.3 hillion in 1996, of which $50.4 hillion wasin the U.S. The world packaged software market is
expected to exceed $125 hillion in 1997. U.S. Industrial Trade Outlook '98, United States Department of
Commerce, 1998. Note that these figures reflect only packaged software. The Commission’s Notice
indicates a scope not limited to packaged software, and therefore, any regulations it promul gates would
impact an even larger market.

* See Raymond T. Nimmer, Images and Contract Law - What Law Applies to Transactionsin
Information, 36 Hous. L. Rev. 1 (1999). With regard to the size and make up of the market for computer
information, Mr. Nimmer notes:

an image of routindly subservient purchasers (licensees or buyers) does not accurately reflect practice. The nature of the
information marketplace accentuates the degree to which the inaccuracy exists. Most vendors of information who provide works
to publishers areindividual authors dealing with relatively large corporate purchasers. Although there arelarge companiesin the
modern computer software industry, the average size of a computer software provider is fewer than twelve employees. These
small companies routinely deal with large corporate clients (purchasers). For example, Walt Disney Corp. is seldom the
unsophisticated party, especially in the many contractsin which it acquire services from small software devel opment companies.

Id. at 25 (citations omitted).

® See 17 U.S.C. Sec. 102.

®See 17 U.S.C. Sec. 107. “Fair use” isboth aterm of art, defined by federal law, and a colloquial phrase
used in commercial discussions to describe what a grantor licensing the use of intellectual property thinks
it isfair for the grantee to do with that intellectual property. The two uses of the term are not always
congruent.
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15.
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17.

Books have along history and thereis statutory and case law on the issue of what
constitutes “fair use’ of another’s copyrighted work.” Nevertheless, what consgtitutes
fair use continues to be the subject of litigation.

By comparison with printed books, the mass-market software industry is young.?
What congtitutes fair use of software is much less clear than what constitutes fair use
of books.

Although softwareis, by federal law, aliterary work, software is different from books
in many ways. “Reading” software, which is done by machine, is different from
reading a book, which is done by humans. Humans do not utilize software by
“reading” it. Itsfunction isto perform, and in order to perform, software must be
copied into a computer’s memory. Once copied, the computer “performs’ by
executing the instructions and manipulating the data that together comprise the
software.

Copyright law forbids copying a literary work without permission, except for “fair
use,” which permits limited copying, as for example, copying limited portions of a
book as part of a book review.® Because software must be copied in order to be
useful (computers copy softwarein order to useit), permission to copy must be
granted in order to commercialize literary works in the form of software. In some
cases, e.g. commercial software code libraries, meaningful commercialization requires
that the literary work be copied many times.

Early developers who wished to commercialize their software were, therefore, faced
with the challenge of making it possible to permit people to use the software without
requiring the devel oper to give up his copyrights. Developers (whether they
undertook to publish and distribute their own software or arranged to have a publisher
distributeit for aroyalty or on some other basis) were aware that copying softwareis
inexpensive and easy. Reprinting an entire book may well cost more than purchasing a
second copy from the author or publisher. Not so software. Making a copy takes
little time, and is substantially less trouble and less costly than licensing another copy.
Mass-market license agreements advise the licensee of the circumstances under which
copying is unauthorized, and therefore “unfair” because unauthorized copying violates
the licensee' s obligations to the licensor. ™

" Seeeq., “Free Speech, Fair Use and the Joys of Sects: The Evolving Scope of Copyright Protection on
the Internet”, The Datal aw Report, November, 1996.

8 Although personal computers, and some software, were available from Tandy and Apple, the market

began to broaden and grow meaningfully only in 1982, with the introduction of the IBM PC, giving us

less than twenty years of case law regarding these issues.

17 U.S.C. Sec. 107.

10 “Fair use” isaterm of art, and defined by federal law. See17 U. S. C. §107. Theterm isalso used

descriptively, in the colloquial sense, to indicate intended use or use contemplated by the licensor as being

within the scope of a grant of rights. For purposes of this discussion, “fair use” will beused in its

colloquial sense unlessit isdescribed as “fair use as defined by federal law”.




18. Developers were also aware (if only after talking with their lawyers) that if they did
not make some effort to limit copying, their software might become “public domain.”
If this occurred, commercial potential would be destroyed.

Licensng - The Key to Commercializing Computer Software

19. Devel opers wanted to be able to provide their creations to a mass market. To do so,
developers had to enable their customers to use the applications the devel opers
created, while assuring the developers’ ability to obtain income from their creative
efforts. In other words, the developers challenge was to find away to facilitate
intended use of software applications without sacrificing the possibility of commercial
gain. The solution that the industry devised was licensng. The use of a contract
between the devel oper (whether directly, or through a publisher who would undertake
to distribute the software for the devel oper) and a licensee made it possible to tailor
arrangements to particular applications, and to make changes quickly - an important
element in the rapidly devel oping world of technol ogy.

20. In essence, licenses tell customers what devel opers consider “fair use’ of their
“literary” creations. (Licensing has been used to protect other new technologies.
When phonograph records first became available, they were licensed, and the licenses
were written on labels on the back of single-sided records. When records had
recordings on both sides and |abels became smaller, the labels recited references to
specific license numbers, e.g., “RCA Victor, licensed under Lic. No.__.")

21. Early software licenses restricted the licensee to ingtalling the software on asingle
computer. When Borland amended its license to permit installation on several
machines so long as the program was not used by more than one person at atime, it
described the revised and extended restriction as permitting use of its software “just
like abook.”™* The relaxed restriction quickly became the standard, but software
providers continued to forbid installation on a network server which would make a
program available to multiple users smultaneoudy. Later, program licenses permitted
network server installation, but with the proviso that the user would purchase enough
licenses to cover the maximum number of smultaneous users served by the server.
The beauty of the licensing technique was (and remains) its flexibility - the ability to
change rapidly to adapt to rapidly changing technology and a rapidly evolving market.
Licenses were (and are) revised quickly to meet changing customer needs, demands
and expectations.

22. Thelicensing technique also permitted commercialization of code libraries. A code
library is typically purchased by a devel oper for incorporation into applications for
third parties. By describing what could and could not be done with a code library, the
licensor described what the licensor considered “fair use” of the application. Thus, the
developer-licensor could, in effect, say to his developer-licensee, “Y ou may put this
into your applications for third parties, but they may not take the code library (either

" Seeeg., Borland's license for its Turbo-Pascal and C ++ software.



asawhole or its constituent units) out of the application you produce for them and put
it into another application. If they want to do that, they have to come back to me and
obtain alicense, because while you have paid meto use thisin your software creations,
your customer hasnot. It'sonly fair that if your customer wants to use this other than
in the application you provide, your customer hasto pay me for that privilege.”

23. In such ayoung and dynamic industry, the use of contracts to advise customers of
what software authors see asfair use of their software literary creations has worked
well. Theindustry has expanded, and the variety of software applicationstoday is
enormous and growing. Available software ranges from games for young children to
systems that run manufacturing operations to applications used by sophisticated
developers to create other applications.

The Current Legal Status of “Shrinkwrap” Licenses for Mass-Market Applications

24. Mass-market shrinkwrap licenses have repeatedly been held enforceable under basic
principles of contract law.™ If innovation and growth of an industry are an indication,
the licensing technique has served the industry, and society, well. Competition in the
software industry is keen. We have, as potential users, a choice of thousands of “off-
the-shdf” software applications. License provisions have, to date, promoted, not
prevented the creation and distribution of competitive applications.

25. Application of these basic principles of contract law means that license agreements are
enforceable only to the extent other contractsin our society are enforceable. Thus,
terms which are “unconscionable’ or againgt public policy are not enforceable.

26. The theory underlying freedom of contract isthat in a market society, supply and
demand, the opportunity to obtain commercia benefits, and competition in the
marketplace will assure that providers of goods and services will provide what people
want and not waste resources on goods and services people do not want.

27. Where a software license is neither unconscionable nor against public policy, a statute,
like UCITA, which callsfor enforcing it in accordance with itsterms, reiterates the
common law of contracts. Such alaw is a statement of confidence in the market
system and the ability of the market to reject terms which are unacceptable.

28. In the abstract, one might worry that individual “consumers,” that is, licensees of
mass-market software, have little “bargaining power” in connection with licenses.
Experience indicates otherwise. When alicense isinsufficiently broad to permit a
licensee' s contemplated use, the would-be licensee either negotiates for what it needs

12 See, e.g., Adobe Systems Inc. v. One Stop Micro, Inc., 84 F. Supp. 2d 1086(ND Cal. 2000); Peerless
Wall & Window Coverings, Inc. v. Synchronics, Inc., 85 F. Supp. 2d 519 (WD Pa. 2000). Other cases
make it clear that where license restrictions are inconsistent with ownership of a copy, possession of a
copy does not confer ownership of that copy, and restrictions on use of that copy are enforceable. Seee.g.,
DSC Communications Corp. v. Pulse Communications, Inc., 170 F3d 1354 (Fed. Cir. 1999).
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or finds an alternative route to meet its needs. In general, devel opers and their
distributors and publishers, both as users (“consumers’, although possibly not as
defined in Magnuson-Moss) and as providers, look to the basic principles of contract
law, combined with the pressures of the marketplace, to facilitate commercial
exploitation their software creations.

Developers, and their distributors and publishers, understand that unreasonable
licenses have effectively “killed” commercialization of potentially lucrative
applications. For example, several years ago, Borland International introduced a new
version of its flagship software development application. Customers (in this case,
devel opers) who acquired the new product quickly discovered that Borland had
changed its license to provide that a developer would be permitted to distribute up to
10,000 copies of any software developed using the new application, but that for
10,000 copies or more, a separate license would have to be negotiated. Customers
realized that if they used the application (as intended) to develop applications which
turned out to be very successful, they would be “over abarre” when they tried to
negotiate to sl the 10,000™ copy. They “wrote” to Borland on-line, many returned
the application for arefund, and others refused to purchaseit. Within six to 12 weeks,
Borland posted a revised license, but a significant segment of the devel oper
community found substitute applications or other ways to meet its needs, and Borland
lost valuable market share which it never regained.

Thus, licensors are well aware that to the extent they over-reach, they risk losing
significant commercial benefits. Evidence to date indicates that the market system
works well, and that the current mass-market software market islarge and highly
competitive. To the extent competition is threatened, we have specific laws, i.e., the
anti-trust laws, including laws prohibiting false, deceptive and misleading advertising,™
to deal with the problem.

Thereis no evidence that the market isin need of regulation by way of having a
uniform body of law dictating what may and may not be included in software licenses.
Advocates for mandating inclusion of “consumer warranties’ appear to be base their
demands more on what they believe certain consumers would like included in the price
of mass-market software than on what the market as a whole needs in order to be
maintained as a competitive market.

Post-Sale Disclosure of Licensing Terms

32.

In its Notice, the FTC expresses concern about the effect of post-sale disclosure of
licensing terms, on the grounds that such an arrangement makesit "nearly impossble"
for buyers to compare the terms of competing publishers before committing to
acquisition of a particular software application or software information package.

3 Section 5 of the Clayton Act and Section 43(a) of the Lanham Act.
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Under the standard rules of contract formation, the terms of a contract must be
disclosed prior to entering into the contract, or the contract is either void ab initio, or
voidable. Both the common law and Article 2 of the Uniform Commercial Code have,
however, permitted enforcement of contracts originally entered into with open terms
which are subsequently “filled in” by the parties. License agreements are generally too
long to put on the outside of a software package. The result has been “ shrinkwrap”
and “clickwrap” licenses. These licenses provide a means for the customer to read the
license before opening an envelope or shrinkwrap around the diskette containing the
software, and usually provide that if the customer finds the license unsatisfactory, the
unopened diskette may be returned for full credit.”* The clickwrap provides ameans
for the customer to read the license before installing the software, and will abort
installation if the customer does not agree to the license. ™ In these cases, if the
customer has been billed prior to completion of installation, the customer is also
generally permitted to return the software for full credit. In some cases, customers
must contact the developer to obtain a return number; but the return of the diskette by
mail is usually permitted, and usually a minor inconvenience (as compared with, for
example, going in person to aretail storeto return, say, a suit).

. Even if al of the license terms were included on the outside of a software package,

they would be available for review to relatively few customers. Thisis because
distribution from retail stores accounts for only a few of the thousands of software
applications made available to the mass market. Shelf spacein retail storesislimited,
and reserved for the most popular software packages, most of which are produced by
the larger companies. In terms of the number of different software applications, the
vast mgjority is distributed via catalogs, and ordered viamail, fax or telephone. For
small developers, the most effective method of distribution is often a targeted mailing
and fulfillment viamail, fax and telephone orders.

It is possible for retail storesto make license agreement provisions available to
customers. When it had free-standing stores, Egghead Software maintained a file of
software licenses for every package it stocked, and customers could review these
licenses prior to making payment. One had only to ask. Egghead Software no longer
has retail stores, which may indicate, among other things, that being able to review
software licenses was not a significant competitive advantage or otherwise a matter of
concern to customers.

In any case, suppose there were alaw that before shipping software, alicensor had to
provide the customer-licensee with a copy of the license agreement and an opportunity

14 As apractical matter, a customer is permitted to return the unopened diskette for any reason, not just
unhappiness with the terms of the license, and the provisions of the August, 1998 draft of 2B-208 reflect
thisreality.

15 «Clickwrap” licenses may be included in packaged software, and are displayed at the beginning of the
installation process. Software which is distributed electronically, that is, never packaged, also generally
includes a “clickwrap” license to which a customer must agree before being permitted to download the
software,
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toreview it. Would the result benefit anyone? If so, whom? Large software
providers with packages available at retail would not suffer greatly. Retailers could be
required to make licenses available to customers at the store. Catalog and mail or fax
order sales however, would become considerably less efficient than they are now.
Software distributed via catalog would become more expensive because prior to
shipping the software, a copy of the license agreement would have to be sent out, and
an acknowledgment of its acceptability linked up to the ordering customer. The
channe of distribution most available to small devel opers, publicity through mailing
lists and shipment based on orders placed by mail, fax or telephone, would become an
adminigtrative nightmare if a copy of the license agreement had to be sent first, and an
acknowledgment of its acceptability received before software was shipped. The result
would be to reduce competition for mass-market software, increase prices for the
software which was available, and make it much more difficult for small developersto
distribute software applications, thereby leaving the market to large providers. Such a
result is far more anti-competitive than any possi ble anti-competitive impact arising
from customers' inability to compare license provisions before receiving a shipment of
returnable software. ™

Thereis no evidence beyond unsupported allegations of certain “consumer advocates’
that customers regard providing the specific terms of a license agreement prior to
shipment as information worth paying for. Providing the information, particularly for
catalog and direct mail sales, which are the primary methods of distribution available
to smaller developers, has a cost which would have to be reflected in the price paid to
them. Some academics and sdlf-styled “consumer advocates’ may believe that people
choose software on the basis of what terms are or are not in a license agreement, but
reviews rarely mention this factor asimportant. Thereis no evidence that the assumed
benefit arising from preshipment review of license agreement terms would be
commensurate with the additional costs and burdens, which are particularly onerous
for the small developer.

If such arequirement were to be imposed, the likely result would be to favor Web-
based distribution over catalog, mail-order and fax order distribution. In Web-based
distribution, the provider can require the prospective customer to click through a
license and agree to its terms before downloading a software application. This
arrangement, however, has other problems. For alarge program, and that includes
most games, which are heavy with graphics, downloading can be an intolerably long
process. Setting up and maintaining a Web site involves development and
adminigrative costs for a developer. Extra effort isrequired of a customer in ordering

16 |f review of license terms prior to shipment is the objective, “clickwrap” arrangements for downloading
from a distributor’ s Web site meet the criteria, asreview prior to ordering is easily arranged. Grouping
shrinkwrap and clickwrap licenses together is may fail to recognize this distinction. If, however,
preshipment review of license terms were required, the requirement would support electronic distributors
to the detriment of catalog distributors. Asamatter of public policy, in the absence of discussion and
evidence of a need for legidation to support one channel of distribution method to the detriment of
another, it seems preferable for the marketplace, rather than government agencies or a legidature, to make
that determination.
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from a Web site, and some customers will be lost because of reluctance to place such
orders. Perhaps moreimportant, for small developers, mailings which require a
prospective customer to order from a computer rather than by fax or telephone may be
far less effective in terms of responses, thus decreasing the effectiveness of the most
readily available and often least expensive route to sales revenue.

A more neutral and small-devel oper-friendly solution is offered by UCITA. That
proposed law requires licensors distributing to consumers through channels which do
not permit review of license agreements prior to shipment to accept return of shipped
software - not just because the license agreement is unsatisfactory, but for any reason.
Thisisaright which in other industriesis granted at the discretion of the distributor, as
amarketing tool, and not required by statute. However theoretically troubling the
current “shrinkwrap” arrangement may be, permitting software to be shipped and
returned unopened (for any reason, including but not limited to an unacceptable license
agreement) is, particularly for the small developer, far more desirable than requiring
preshipment disclosure, which has a cost that can only make software more expensive
for developersto provide and therefore, more expensive and less appealing to users.

Destroying or significantly reducing the channels of trade for thousands of software
applicationsin order to permit preshipment review seems, as a matter of public policy,
apoor choice. Society does not impose such requirements on other items. If one
brings home a shirt which turns out to be the wrong color, one may or may not have a
right to return it, and in the absence of a defect, will have to bear the time and expense
of apermitted return. Itisnot at all clear why software should be burdened with
obligations not imposed on other items. Asamatter of public policy, we do not, in
generd, indst that suppliers accept returns, or that they pay the cost of customer
returns. Nevertheless, UCITA imposes that burden on software licensors if license
terms are not available prior to payment and dedlivery of the licensed software. |If there
were any public policy concerns regarding inability to review licenseterms prior to
shipment and payment, the UCITA solution, which requires a licensor who does not
make license terms available prior to shipment and collecting payment, to place the
licenseein as good a position asif he, sheor it had had an opportunity to review such
terms prior to ordering the software and found the terms unacceptable, is preferable to
an inflexible requirement of preshipment disclosure.

Critical reviews of software, and there are many, indicate that the concern, perhaps, is
not the absence of knowledge of license provisions, but the absence of particular
provisions or services which certain consumers would like. For example, one frequent
complaint isthat many software providers charge for technical assstance. Providing
technical assistance hasacost. A software provider can allocate that cost to those
who use the service by charging for the service, or can allocate the cost to everyone
who uses the software, regardless of whether they use the technical assistance, by
raising the cost of the software for everyone. Requiring that a certain number of hours
of technical assistance be provided with all products effectively requires software
providersto allocate the cost of such assistance across all of the users of their



products, rather than to allocate the cost exclusively to those who use the service. No
rationale has been offered for the proposition that it is appropriate for legidation,
rather than the market, to determine whether technical assistanceis required, and who
should pay for it. Ingsting that arule or regulation (particularly in the absence of a
law) require that technical assistance be provided islikely to impose the greatest
burden on the small developer who is least able to bear that burden. Such a
requirement would favor large providers who have many products, and would place
what may be an insurmountable burden on small developers who have only one or a
few products, which may or may not be able to support the minimal amount of
required “free” technical assistance. Such a proposal, if adopted, would be
enormoudy burdensome to the many small businesses which have developed and are
attempting to commercialize software.

A Word About Software: Amazing, Wonderful, Complex, and Defective

42.

43.

45.

Forty years ago, only the military and a few large institutions had computers.
Everybody who worked with them was an expert. Twenty-five years ago,
microcomputers began to be available. Eighteen years ago, IBM madeitsfirst
personal computer (“PC”) available, and mass-market software was on its way to
becoming a significant segment of our economy.

Software is complicated. It'sawonder that any of it works at all. 1f we required
software to work with the reliability of a 747 jet airplane, we should expect the cost of
software to increase correspondingly. The analogy to a jet airplaneis not
inappropriate. A medium-sized computer software program has about 100,000 lines of
code and is comparable in complexity to a 747, which has about 100,000 parts.

. The 747 jet airplane took over three yearsjust to design. It probably required a dozen

or more people for the design, and hundreds of people to build. 1f 100 people worked
on building it, each would have had, on average, responsibility for 1000 parts. Testing
was extensive, and did not eliminate all of the defects.

Our company recently completed an educational ssimulation to supplement the teaching
of algebrato middle school students. The smulation has about 100,000 lines of code.
Our 100,000 plus line smulation was produced over a period of approximately 12
months, including two months of testing. The staffing for it consisted of seven people:
aproducer, an instructional designer, two writers, a graphic artist, and two
programmers. The application will be available to thousands of educational
ingtitutions. And it will cost each of them alot lessthan a 747. It isalso worth noting
that if it malfunctions, no oneislikely to die or be serioudy injured. The investment
which is appropriate for testing a jet airplaneis not, in economic risk-reward terms,
appropriate for testing most software. When that kind of testing is appropriate, as for
example, to test software which runs a heart-lung machine, the cost of the software
reflects the cost of that additional testing.
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All softwareisintrinscally “buggy”, or, more formally, defective. Softwareis
complicated. It isdoable only because it involves working with intangibles. It is not
necessary to physically handle or machine each part. Software suppliers and everyone
who uses software know it is defective. Adobe makes available lists of known “bugs’
that is, defectsin its software, and is highly regarded for doing so. Information
regarding these defects ranges from descriptions of “fixes’ or “workarounds’ to
messages of theimport, “under certain conditions, such-and-such will occur. We
don’t know why it occursit but it does. We don't know of afix.” Despite such
defects, the software is regarded as not merely useful, but enormoudy valuable.

Windows 2000 has over 50 million lines of code. Are there defects in Windows 2000?
Unguestionably. Some defects are known, for some there are fixes, Microsoft isno
doubt in the process of fixing some of the defects, some of the defects Microsoft will
decide are not worth fixing, and some of the defects have not yet come to light.

Most mass-market software providerstry to the responsible. Intuit, which provides
TurboTax, maintains an automated facility enabling users to download, via the
Internet, the latest fixes, changes and updates. The arrangement permits Intuit, when
necessary, to replace arbitrarily large portions of the code on the CD-ROM on which
the program isdistributed. Thereare still “bugs’. Intuit knows there will still be
“bugs’. Intuit also advertises “100 percent accurate calculations’ and backsits
promise with the following guarantee: “If you pay an IRS or State penalty because of
acalculation error in TurboTax, we'll pay you the penalty plus interest.” '

Where there are problems which providers can reasonably foresee, and reasonable
steps they can take to eliminate them, providers are willing to take those steps, if only
to protect their revenues. Most software licenses state that the software operates
“substantially in conformity with the documentation.” That standard, aswell as
standards set by a firm’'s advertising, are standards with which providers can dedl.
Standards established by “consumer expectations’ are vague and may not be either
ascertainable by a provider or possible for a provider to meet. When software does
not function as represented in the governing license agreement or in advertisements, a
licensee has recourse by way of an action for a breach of contract or for false
advertising and/or unfair trade practices under Section 5 of the Clayton Act, Section
43(a) of the Lanham Act, and corresponding State statutes. Consumers, and others,
who have legitimate grievances can bring wrongdoers to court under existing laws.

All softwareis defective. Giving consumers the right to sue software suppliersif the
softwareis “defective’ will give consumers the right to sue software providers
whenever they fed likeit. Thereisno evidence that holding an entire industry to an
impossi ble standard will benefit consumers. To the contrary, the most likely outcome
will be to drive small developers out of the business of developing for the mass
market. The cost of providing software will increase, the range of software available

7 See e.g., back pand of box for TurboTax 1998.



to consumers will decrease, the cost of the software that is available will increase, and
the vitality of the industry will be sapped.

The Magnuson-Moss Warranty Act

5l
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Asthe Commission notes in its Invitation to Comment, the Magnuson-Moss Warranty
Act (* Ad”) was passed in response to “problems encountered when the products they
(consumers) purchased which were defective.” The Act applies to the purchase and
sale of tangible personal property by consumers. It does not define “defective’. It
assumes that the word has a well-understood meaning and that there are established
standards and sufficient experience to determine, in a particular case, what makes a
product “defective’” and what makes a product generally “acceptable’” and therefore
“merchantable’. The Act assumes that “ merchantable’ products are not “defective’.

The Act does not define “defective.” The Oxford English Dictionary (*OED”) defines
“defect” in several ways, which may be seen as moving along a continuum of
acceptability from (i) “absence of something essential to completeness’ to (ii) “a
shortcoming or failing; afault, blemish, flaw, imperfection”. A person, or a software
application, need not be without fault, flaw or blemish in order to be well-regarded and
valued. Asthe OED notes, “The very good general reputation he had,
notwithstanding his defects, acquired” citing 1647, Clarendon, Hist.Reb.1 (1843) 25/1.

The Act assumes that consumers need protection from physical defectsin particular
physical “copies’ of “merchantable’ physical products that vary from a norm, and that
the norm does not have these defects. Softwareisaliterary work. If | buy a nove
and my copy has blank pages where Chapter 10 is supposed to be, | can exchange it
for a complete copy, but if the copy is complete and | don’t like the ending, | am not
entitled to return the book. Software performs. If | attend a stage play, and the cast
decides not to perform the last act, | may be entitled to arefund, but if the entire
performance is poor (defectivein my view), or if | don’t like the play (so poorly
written as to be, in my view, defective), | am not entitled to arefund, or to see a better
performance. When a consumer complains about “defects’ in software, it usualy
means that the software is either doing something the consumer doesn’t want, or not
doing something the consumer doeswant. It is, in other words, a complaint about
performance.

. Intheworld of physical products, situationsin which an entire industry produces

products that are defective are relatively rare (asbestos comes to mind, and possibly,
tobacco products). When defects are dangerous, such astiresthat fall apart at
highway speeds, recalls can be mandated if a supplier isunwilling to take recall action
to protect its reputation and minimize potential risks and damages. All software, not
just consumer software, is defective, but it is not physically dangerous. The Act’s
basic assumptions that most products of a given type are not defective and that
“merchantable’ products are not “defective’ do not reflect the reality of software.
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Magnuson-M oss warranties were never designed to encompass intangible property or
intellectual property which is commonly licensed. Treating computer software and
information as “tangible personal property” fliesin the face of reality (becauseits value
isin the performance, not the tangible medium). An attempt to extend the Act to
include intangiblesislikely to be criticized and challenged successfully. Thus, if
Magnuson-M oss-type warranties are to be imposed, legidation to that effect would be
required. No detailed rationale explaining the need for such legidation has been
articulated.

Impaosing Magnuson-M oss-type warranties on computer software and information is
likely to effectively destroy the ability of small devel opersto commercialize their
creations for mass-market consumers. Because all software is defective, a substantial
body of litigation would be required to establish standards distinguishing between
acceptabl e and unacceptabl e defects. Big companies could afford such litigation
burdens and distractions. Small companies could not. Maost small developers would
smply turn their talents to providing programming servicesto larger companies that
could afford to take the added risks and protect the resulting creations with litigation if
necessary or deemed desirable.

Tosummarize: al softwareis defective. Nevertheless, it isfor the most part, so far
superior to the alternative of being without it, that we tolerate its defects. The Actis
conceptually inapplicable to software because it assumes that if a product is
“merchantable’ it is not defective. That smply is not the case with software.
Software is both “merchantable’ and “defective.”

Requiring, by law or regulation, that software not be “defective’” will not improve the
quality of software. On the contrary, it will make software more expensive to create,
and will eliminate a great deal of software which isnow available. Why? Because
providing perfect software is so far impossible. Providing better software (whatever
that meansin a particular case) hasacost. Whether that cost is more time required for
creation, or more time devoted to testing, or more time spent in litigation defending
the acceptability of an application’simperfections, increased costs will result in more
time and cost being required to produce a particular application or information
package. The burdensimposed by that additional time and cost will fall most heavily
on small developers, who will also face increased financial risks of providing software,
because all of it will be imperfect and therefore subject to claims for “damages’ from
“defects’. Rather than undertake such burdens, and face smaller potential markets
because the law of supply and demand says that higher prices will result in decreased
demand and therefore a smaller potential market, small developers are likely to turn
their talents to creating non-consumer applications, or to go to work for large
organizations which can afford the additional costs and burdens more easily. Thiswill
decrease the number of competitive suppliers, decrease the number of programs
available, and increase the cost of those programs. Decreasing competition in the
industry, decreasing choice, and increasing costsis not beneficial either to consumers
or to society asawhole.



Summary and Conclusion
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The industry currently gives Magnuson-Moss type warranties with regard to the
“product” portion of software, that is, the tangible medium on which it is distributed.
Thereis no evidence that the software industry licenses are vague or extremely
technical or difficult to understand and interpret.

To the extent that abuses exist in the software industry, remedies exist under current
law. For example, to the extent that software publishersfail to provide what they
promise, the remedy liesin a breach of contract claim, or possibly, an action for fraud
in the inducement, in which case the contract is unenforceable. If advertisng isfalse,
deceptive or miseading, remedies are available under Section 43(a) of the Lanham Act
and corresponding state statutes prohibiting unfair and deceptive trade practices.

Thereis no evidence, and no rationale has been articulated, for the proposition that it
IS necessary or appropriate for federal law to dictate the terms of software license
agreements. Under current law, and the proposed UCITA, where there is a demand
for more advantageous terms, offering them could be used as a marketing tool. In a
market system, if additional grants of rights provide an economic return, such grants
will be used as marketing tools to provide a competitive advantage. Wherethereisno
demand for such grants, or when the market does not value them sufficiently to cover
the cost of providing them, they will not, in a market-driven economy, be provided.
Particularly in an industry in which technology and needs change rapidly, attempting to
determine, by statute, what will constitute a desirable allocation of resources by
dictating what rights must be granted is unlikely to result in maximizing the economic
return on the resources utilized in that industry.

Where the market system isworking, or other avenues for appropriate government
intervention exist when it is not working, permitting proposed legidlation to become a
basis for negotiating more favorable terms for certain interests than they can now
obtain in the market placeis, at least in a market system, ill-advised. Such negotiation
through legidation is particularly undesirable when these interests make demands
without regard to their second-leve effects, which frequently take the form of
unintended (and therefore unconsidered) consequences of government intervention.

If there are reasons why consumers need the “protection” of giving them theright to
sue every provider and distributor of software, those reasons deserve detailed
articulation so they can be examined and the costs and benefits of imposing such
warranties evaluated. Mere assertion of the fact that software is defective and often
leavesits users frustrated is not sufficient.

Extending Magnuson-M oss-type warranties to consumer software will not result in
better software. Competition is creating better and better software, at lower and
lower prices, or at comparable prices for more and more powerful applications.



Imposing Magnuson-M oss-type warranties on computer software and information will
have unintended adverse consequences. It will reduce the number of competitive
suppliers, reduce the number of software applications and the amount of software
information available to consumers, and increase the cost of those applications which
are available, to the detriment of small developers, consumers, competition in the
industry, and society as a whole.

65. The Commission’'sinitial public forum isan ideal setting in which to explore the exact
nature of consumer complaints regarding software, articulate those complaints,
examine whether the complaints smply reflect frustration with software's
imperfections and if so, whether imposition of warrantiesis likely to remedy the
complaints, and if so, at what cost. In reviewing these issues, it is appropriate to
include representatives of small devel opers, and to weigh their the interests and
concerns, asit issmall developers who make up the backbone of the industry. 1f | can
be of additional assistance in connection with this process, please fedl free to contact
me.

Very truly yours,

Micalyn S. Harris

Enclosures (2)
Cross-reference sheet
“UCITA: Hedping David Fact Goliath”



